Follow The Yellow Brick Road

BY R.CRAIG STEWART, O.L.S.

| INTRODUCTION

Public highways are of special inter-
est to land surveyors. On almost a daily
basis in the field, a land surveyor will
find himself(herself) determining the
boundary of a public road or highway.
While boundary retracement is an ac-
knowledged speciality, he will often
find himself crossing that grey area
into the realm of title determination
and attempting to decide ifaroad is, in
fact, a public highway. Understanding
some of the legal principles behind the
birth and death of public highways
should assist in this task.

I WHAT IS IT? WHO OWNS IT?
HOW DO YOU KILL IT?

Definition of a Public Highway

The Municipal Actldefines a public
highway (hereinafter referred to as a
"road"):

"Exceptin so far as they have been
stopped up according to law, all
allowances for roads made by the
Crown surveyors, all highways
laid out or established under the
authority of any statute, all roads
on which public money has been
expended for opening them or on
which statute labour has been
usually performed, all roads pass-
ing through Indian lands, all
roads dedicated by the owner of
the land to public use, and all al-
terations and deviations of and all
bridges over any such allowance
for road, highway or road, are
common and public highways."

Examples of roads included in this

definition are:

1. All allowances for roads
made by the Crown surveyors

- road allowances established during
the original township surveys and
shown on the original township
plans;

- road allowances established during
the survey of Crown subdivisions,
either within or abutting the sub-
division;

- road allowances established during
the survey of individual Crown sum-
mer resort locations. These roads are
usually shown abutting a body of
water adjacent to the location;
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- shoreline road allowances estab-
lished during the survey of mining
locations.2

With regard to these road allowan-
ces, note that the Surveys Act* states:

"...every road allowance, highway,
street, lane, walk and common
shown on the original plan shall,
unless otherwise shown thereon,
be deemed to be a public road,
highway, street, lane, walk and
common respectively."”

These roads are regarded asbeing dedi-
cated by the Crown to the public. The
acceptance of this dedication by the
public is deemed to have been made by
virtue of the Municipal Act4. The road
allowance once laid out is held in trust
by the municipality as owners for all
persons. Of course, road allowances
situate in unincorporated townships
remain under the jurisdiction of the
Crown in the right of the Ministry of
Natural Resources.

It is important to distinguish be-
tween road allowances laid out by a
Crown surveyor abutting a body of
water and shoreline reservations in
Crown patents for land in areas where
no road allowances were laid out by a
Crown surveyor (and consequently not
shown on the original township plan).
If identified as a road, these reserva-
tions are:

i) part of the underlying township lot,

ii) excepted from the Crown grant, and

iii) roads dedicated by the Crown for
public use.

However, proof of user by the public
cannot be presumed, and even in incor-
porated municipalities such reserva-
tions remain vested in the Crown until
a by-law is passed assuming the road.
Provided that no such assumption has
taken place, the Crown may issue let-
ters patent for the reservation to the
abutting land owner or may, in certain
cases, make an order releasing any
land already patented from the reser-
vation.6

It should also be noted that, in
recent years, Crown subdivisions often
designated strips of land along the
shores of lakes or rivers as "Blocks" or
"Reserves". These are not road al-

lowances and do not fall within the
definition of a public highway under
the Municipal Act. They remain as
Crown land, even in incorporated
municipalities, and can only be con-
veyed by a Crown patent.

2. All highways laid out or established
under the authority of any statute

- Quarter Session highways;

- toll roads and bridges;8

- colonization roads;

- roads for the development of north
and northwest Ontario;10

- roads established by expropriation;

- highways established and laid out by
by-laws of incorporated munici-
palities. 11

The Ministry of Transportation has
various procedures setout in the Public
Transportation and Highway Improve-
ment Act12 for acquiring and disposing
of land, including public highways.
These procedures are not dealt with
here, but are contained in the Ministry
of Transportation publication "Surveys
and Plans Manual".

3. Roads on which public money has
been expended for opening them or
on which statute labour has been
usually performed

- roads constructed under the Statute
Labour Act;

- dedicated roads maintained by ex-
penditure of public funds.(In other
words, proof of acceptance of the
dedication). Also see example #5.

The Statute Labour Act is applicable
to incorporated as well as unincor-
porated townships, unless a by-law to
abolish statute labour has been passed
by the council of the township. Where
statute labour has not been abolished,
statute labour is to be performed by
every male inhabitant as defined in the
Act, when required by the pathmaster
or other officer appointed for that pur-
pose.

It should be noted that the expendi-
ture of money or the performance of
statute labour on a road, unless dedi-
cated,is not sufficient in itself to open a
road and thereby create a public high-
way. At best, if done over a long period
oftime, it may be evidence of dedication



by an owner of aroad to the public and
acceptance by user of the public.4 A
highway established over private
property against the will of the owner
must be by expropriation with compen-
sation; it cannot be accomplished,
without compensation, by merely doing
statute labour or expending public
money on it.15

4. All roads passing through

Indian lands

Except in so far as they have been
stopped up according to law, all roads
passing through Indian lands which
were constructed by road companies
and all other roads passing through
Indian lands on which statute labour
was usually performed by Indians prior
to April 12,187616are public highways.
The Indian Actl7 provides for methods
of creating public highways through a
reserve, with the consent of the federal
government.

5. All roads dedicated by the owner of
the land to public use

- roads, road widenings, lanes,and
walkways shown on a registered
plan of subdivision;

- any other road dedicated by the
owner (including the Crown).

The Surveys Actl8 provides:

"Subject to the Land Titles Act or
the Registry Act as to the amend-
ment of plans, every road al-
lowance, highway, street, lane,
walk and common shown on a
plan of subdivision shall be
deemed to be a public road, high-
way, street, lane, walk and com-
mon respectively."

Note that the word "lanes" was first
added to the section on June 4, 1920,19
and thereafter they become public, the
1920 amendment not operating
retroactivelygo, although there is con-
flicting case law on this point.2L

Once a plan is registered, the fee in
the highways is vested in the ap-
propriate municipality, however case
law seems to indicate that roads laid
out by the plan do not in fact become
public highways until there has been
evidence of public acceptance, either by
user or by assumption by the
municipality.22

The concepts of "dedication™ and the
other half of the coin "acceptance”, have
been the subject of many court cases. A
few of the decisions are as follows:
- Dedication of land to the public is a

question of fact. There must always
be an acceptance by the public.23
This acceptance may be shown by
by-law of the municipality or by use
of the public.24

- Dedication to the public and accep-
tance by the public may be inferred
from the use ofthe road continuously
over a period of a great many years,
especially if no objections were ever
raised by the owner of the lands so
used.5

- The burden of proof that an owners
land is subject to a right of highway,
rests on the municipal corporation
which asserts such right, and conse-
quently, two conditions must be
satisfied: i) there must be, on the
part of the owner, the actual inten-
tion to dedicate; and ii) it must ap-
pear that the intention was carried
out by the way being thrown open to
the public and that the way has been
accepted by the public.26

- Dedication of aroad may be absolute
or limited, (i.e. a person may dedi-
cate certain lands to the public as a
foot-path only, but he cannot dedi-
cate to a limited part of the public,
for example, to the inhabitants of a
municipality).27

- With regard to travelled roads, com-
monly called "trespass roads", there
must be clear evidence of dedication
by the registered owner of the land
in order to establish a public high-
way and thereby vest title to the road
in the municipality.28

Title to Public Highways

Once a highway is established, the
fee is vested in the municipality having
jurisdiction over it (i.e. title passes to
the municipality). The Municipal Act2
provides:

"Unless otherwise expressly
provided, the soil and freehold of
every highway is vested in the cor-
poration or corporations of the
municipality or municipalities,
the council or councils of which for
the time being have jurisdiction
over it under this or any other
Act."

In the case of regional governments,
a similar vesting provision is found in
the District Municipality of Muskoka
Act30, the County of Oxford Act3l, the
Municipality of Metropolitan Toronto
Act® and the Regional Municipalities
Act™

When considering jurisdiction over
highways, it is essential to understand

the distinction between "organized"
and "incorporated". The Municipal
Act34defines "unorganized territory" in
the following manner:

"For the purposes of this Act, a
local municipality is in unor-
ganized territory if it is in a ter-
ritorial district mentioned in the
Territorial Division Act and if it is
not in the District of Muskoka or
the Regional Municipality if Sud-
bury."

(the remainder of the province being
"organized"), and defines
"municipality” as a

"...locality the inhabitants of
which are incorporated".3%

A "local municipality” is defined as

"...a city,
township".

town, village and

Thus there are incorporated
municipalities within the unorganized
territory of Ontario (i.e. the northern
Districts) that have title to the roads
within their jurisdiction. This would
include improvement districts.36

Roads in unincorporated townships
in unorganized territory are vested in
the Crown, normally under the juris-
diction and control of the Minister of
Natural Resources. In the case of roads
acquired under the authority of the
Local Roads Board Act37, jurisdiction
and control is with the Minister of
Transportation.

Closing Public Highways

Before a public highway can be sold
or leased, it must be stopped up and
closed according to law. Provincial
legislation contains a number of
provisions giving authority to
municipal councils in establishing,
closing, altering and disposing of public
highways. The Municipal Act 9enables
municipalities to pass by-laws to make
changes to highways in their jurisdic-
tion. With regard to closing public high-
ways, procedures may vary depending
upon the type of municipality and the
type of highway. In some, but not all
cases, Ministry of Municipal Affairs ap-
proval is required. Inthose cases where
the highway intersects a provincial
highway, the by-law requires the en-
dorsed approval of the Minister of
Transportation40 before it becomes ef-
fective. Furthermore, the Municipal
Act requires the registration of road
closing by-laws before they become ef-
fective:
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"A by-law passed under subsection (1), or any predecessor of subsection (1), for closing any street, road or
highway ... does not take effect until it has been registered in the land registry office of the land titles division
or the registry division in which the land is situate, and the by-law shall be registered without further proof
by depositing a copy certified under the hand of the clerk and the seal of the municipality.”

The various approvals required are set out in Table 1 following:

TYPE OF ROAD

All roads

All roads

Roads connecting

TYPE OF
MUNICIPALITY
Area Municipality

Township in a county

All municipalities

APPROVAL REQUIRED

County**,District, or
Region council

County council

Minister of

with provincial
highway

Any closing affect-
ing federal inter-
est

Original road al-
lowance on, or
leading to water
Road on
registered plan of
subdivision reg'd
after Mar. 27,
1946

All municipalities

All municipalities

All municipalities

Transportation

Federal government

Minister of Municipal
Affairs

Minister of Municipal
Affairs

Table 1.

* References are to the Municipal Act unless otherwise indicated.

** County of Oxford only.

STATUTE REFERENCE*

Specific County, District,
Metropolitan,or Region Act

S.297(4)
S.24(3) The Public
Transportation and Highway

Improvement Act
S.297(4)

S.297(3)

S.297(10)***

*** A special case exists for roads shown on a registered plan of subdivision which have not been assumed
by the municipality (see example #5 under "Definition of a Public Highway"). In this instance the municipality
has no power to pass a by-law and must apply to a county or district judge under section 88 of the Registry
Act (or section 146 of the Land Titles Act) for an order to close the road. Such an order requires the prior
written consent of the Minister of Municipal Affairs where the plan was registered after March 27, 1946.42

To re-state the principle involved:

1. If a road allowance, laid down on a
plan of subdivision, has not been
assumed by a municipality for
public use, it may be closed only
under the provisions of the Registry
Act (or Land Titles Act).

2. If aroad allowance, laid down on a
plan of subdivision, has been as-
sumed for public use by a
municipality, it may be closed only
by municipal by-law.43

In order to become effective, a

municipal road closing by-law must be

registered in the proper land registry
office, either under the Registry Act44or
the Land Titles Act. Many land registry
offices have both systems available
and, if the by-law deals with un-
registered land, it should be registered
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under the same Act as the lands abut-
ting the road, although local practices
may vary. Of course, if there have been
previously registered dealings with the
road, the by-law must be registered
under the same act as the previous
dealings.

Public highways located in a ter-
ritorial district not within an organized
municipality are closed by the
Lieutenant Governor in Council.

Il THINGS ARE NOT ALWAYS
WHAT THEY SEEM

This brief article cannot be con-
sidered exhaustive, but it should be
clear at this point that the subject of
public highways in Ontario is acomplex
one and that a good deal of research

may be necessary on the part of the
land surveyor in determining the
status of a particular road. Is it public?
Is it private? Has it been established by
statute, by-law, trespass, or the like.
Has it been closed? An old legal maxim
states: "Once a highway, always a high-
way"(until it has been legally closed). It
would be prudent to keep this in mind
when stumbling across that old bush
road on your client’'s "back 40".

R. Craig Stewart is an Ontario
Land Surveyor and Land
Registrar with the Ministry of
Consumer and Commercial
Relations in Bracebridge.
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